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 1.  TIME:  9:00   CASE#: MSC19-02092 
CASE NAME: MOOIMAN  VS.  ST. MARY'S COLLEGE 
HEARING ON MOTION FOR ORDER APPROVING ATTORNEY FEES & ENHANCEMENTS 
FILED BY LAURA MOOIMAN 
* TENTATIVE RULING: * 
 

Plaintiffs Laura Mooiman and Derek Baure move separately for (1) final approval of their 
class action and PAGA settlement; and (2) approval of attorney’s fees, costs and class 
representative incentive award.  The Court granted preliminary approval on January 28, 2021.  
The two motions are taken together. 

A. Background and Settlement Terms 

The original complaint was filed October 7, 2019.  It is a class action complaint, on 
behalf of two classes of employees.  One class is General Class Members, who allegedly were 
misclassified as “exempt” employees, and therefore did not receive appropriate paychecks, 
were not paid for all hours work, and did not receive rest or meal breaks.  The second class, 
Wage Statement Class Members, allegedly received wage statements that did not contain all 
required information, but are not alleged to have received less than the wages to which they 
were entitled.  Defendant Saint Mary’s College has changed the policies and practices that 
resulted in the alleged violations. 

After providing PAGA notice on October 30, 2019, plaintiff Mooiman amended her 
complaint to allege PAGA violations on October 31, 2019.  Plaintiff Baure sent an additional 
PAGA notice In July of 2020.  After settlement was reached, on October 20, 2020, plaintiffs filed 
a Third Amended Complaint alleging new and revised violations.  Defendant answered, denying 
all liability. 

The parties undertook discovery as part of the matter. According to plaintiffs, this 
discovery showed that the General Class members were employed pursuant to a contract that 
payed a certain amount per course taught, but required additional work (holding office hours, 
grading papers and exams, providing advice) some of which were not covered by the contracts.  
About three months before this action was filed, defendant changed the policies in question, i.e., 
began to treat the General Class Members as hourly employees.  

On June 17, 2020, the parties reached a resolution with the assistance of an 
experienced mediator.   

A gross settlement amount of $1,700,000, non-reversionary, will be paid to the 
Settlement Administrator.      

PAGA penalties would be $30,000, resulting in a payment to the LWDA of $22,500, with 
the remainder distributed to the aggrieved employees.  A class representative incentive 
payment would be made to each plaintiff in the amount of $7,500, totaling $15,000. Simpluris, 
Inc., is the settlement administrator, and caps costs at $30,000.  Litigation costs would not 
exceed $20,000.  Attorney’s fees would be $561,000, which is one-third of the settlement fund.  
Of the net amount, about $1,051,500, two-thirds will be provided to the General Class Members, 
and 1/3 to the Wage Statement Class members.   
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The two classes would be provisionally certified as (1) the General Class Members, 
consisting of “all non-tenured or non-tenure track faculty members employed” during the period 
of October 7, 2015 to September 15, 2020; and (2) the Wage Statement Class, consisting of all 
employees (who are not members of the General Class) from October 7, 2018, to March 30, 
2020.  Notice to the class would be provided, which would include the number of work weeks for 
each member, which is the basis for determining each class member’s share.  (Class Members 
who earned more than double the state minimum wage will receive a 0.5 multiplier applied to 
their share.) The class members will not be required to file a claim.  Class members may object 
or opt out of the settlement. Class members who dispute the number of pay periods credited to 
them may contest the determination.  Various prescribed follow-up steps will be taken with 
respect to mail that is returned as undeliverable.   

Any checks cancelled due to failure to negotiate them will be transferred to a cy pres 
recipient, the State Bar of California’s Justice Gap Fund, which provides various forms of 
assistance to low-income people, the elderly, and victims of domestic violence.  Counsel for 
both parties attest by declaration that they have no connection to the recipient that would 
reasonably create the appearance of impropriety. 

Based on the estimated class size, the average net settlement share for the General 
Class Members is about $921. For the average Wage Statement Class member, the gross 
payment is about $158. 

As to the Wage Statement Class, discovery and investigation showed that the 
statements did not list any hours or pay rate, did not include the beginning date of the pay 
period and did not list defendant’s correct legal address. 

Plaintiffs’ counsel has provided an analysis of all of the claims and defenses, estimating 
the realistic exposure for the General Class Members’ claims (not including PAGA penalties) 
at $1,643,264, meaning that the actual gross recovery of $1,133,333 is 69% of the realistic 
exposure.  For the Wage Statement Class Members, the recovery of $566,667 represents 53% 
of the realistic exposure (again, excluding PAGA penalties).  As to PAGA penalties, counsel 
estimate the maximum theoretical exposure at $3,647,000 for the Wage Statement Class, and 
$649,200 for the Wage Statement Class, but explain that, in addition to the defenses to the 
other claims, PAGA penalties can be reduced for a variety of reasons.  Thus, the $30,000 PAGA 
penalty is less than 1% of the theoretical maximum. 

Since the time of the preliminary approval, the settlement administrator, Simpluris, has 
provided notice to the class. 2,977 notices were mailed, 761 to General Class members and 
2,216 to Wage Statement Class members.  A small number were returned, and follow up 
resulted in 24 undeliverable notices.  One General Class member opted out.  Four Wage 
Statement Class members opted out.  No class members objected.  Simpluris estimates its 
costs at $19,400. 

B. Legal Standards 

The primary determination to be made is whether the proposed settlement is “fair, 
reasonable, and adequate,” under Dunk v. Ford Motor Co. (1996) 48 Cal.App.4th 1794, 1801, 
including “the strength of plaintiffs’ case, the risk, expense, complexity and likely duration of 
further litigation, the risk of maintaining class action status through trial, the amount offered in 
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settlement, the extent of discovery completed and the state of the proceedings, the experience 
and views of counsel, the presence of a governmental participant, and the reaction … to the 
proposed settlement.”   

Because this matter also proposes to settle PAGA claims, the Court also must consider 
the criteria that apply under that statute. The Legislature’s express command that PAGA 
settlements be approved by the court necessarily implies that there is some substantive 
dimension to the review.  (Labor Code § 2699(l).)  The Court’s review, however, is somewhat 
hampered by the lack of guidance in the statute or case law concerning the basis upon which a 
settlement may be approved.  The Court has found no binding authority, but one federal District 
Court has addressed the issue.  In O’Connor v. Uber Techs, Inc. (N.D. Cal. 2016) 201 
F.Supp.3d 1110, 1133, the court denied approval of class action settlements that included 
PAGA claims in part because the plaintiffs’ claims added up to as much as $1 billion in PAGA 
penalties but parties settled those claims for $1 million, or 0.1% of their alleged maximum value.  
As the court stated, “where plaintiffs bring a PAGA representative claim, they take on a special 
responsibility to their fellow aggrieved workers who are effectively bound by any judgment. 
[citation omitted]  Such a plaintiff also owes responsibility to the public at large; they act, as the 
statute’s name suggests, as a private attorney general, and 75% of the penalties go to the 
LWDA ‘for enforcement of labor laws . . . and for education of employers and employees about 
their rights and responsibilities under this code.’”  (Id., at 1134.)  In that case, the LWDA itself 
filed a brief stating that “[i]t is thus important that when a PAGA claim is settled, the relief 
provided for under the PAGA be genuine and meaningful, consistent with the underlying 
purpose of the statute to benefit the pubic and, in the context of a class action, the court 
evaluate whether the settlement meets the standards of being ‘fundamentally fair, reasonable, 
and adequate’ with reference to the public policies underlying the PAGA.”  (Id., at 1133.)  
The Uber Techs court noted that “a court may reduce the penalty when ‘to do otherwise would 
result in an award that is unjust, arbitrary and oppressive, or confiscatory.’” (Id., at 1134, citing 
Labor Code § 2699(e)(2).)  Nonetheless, the court noted that the plaintiff had provided no 
“coherent analysis” to justify the “relatively meager value” assigned to the PAGA claim.  

California law provides some general guidance concerning judicial approval of any 
settlement.  First, public policy generally favors settlement.  (Neary v. Regents of University of 
California (1992) 3 Cal.4th 273.)  Nonetheless, the court should not approve an agreement 
contrary to law or public policy.  (Bechtel Corp. v. Superior Court (1973) 33 Cal.App.3d 405, 
412; Timney v. Lin (2003) 106 Cal.App.4th 1121, 1127.)  Moreover, “[t]he court cannot 
surrender its duty to see that the judgment to be entered is a just one, nor is the court to act as a 
mere puppet in the matter.”  (California State Auto. Assn. Inter-Ins. Bureau v. Superior Court 
(1990) 50 Cal.3d 658, 664.)  As a result, courts have specifically noted that Neary does not 
always apply, because “[w]here the rights of the public are implicated, the additional safeguard 
of judicial review, though more cumbersome to the settlement process, serves a salutatory 
purpose.”  (Consumer Advocacy Group, Inc. v. Kintetsu Enterprises of America (2006) 141 
Cal.App.4th 48, 63.) 

C. Attorney fees 

Plaintiffs seek 33% of the total settlement amount ($561,000) as fees, relying on the 

“common fund” theory.  Even a proper common fund-based fee award, however, should be 

reviewed through a lodestar cross-check.  In Lafitte v. Robert Half International (2016) 1 Cal. 5th 
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480, 503, the Supreme Court endorsed the use of a lodestar cross-check as a way to determine 

whether the percentage allocated is reasonable.  It stated:  “If the multiplier calculated by means 

of a lodestar cross-check is extraordinarily high or low, the trial court should consider whether 

the percentage used should be adjusted so as to bring the imputed multiplier within a justifiable 

range, but the court is not necessarily required to make such an adjustment.”  (Id., at 505.)  

Following typical practice, the Court deferred consideration of the fee award to the final 

approval motion.   

Counsel have now presented documentation to enable the lodestar cross-check.  

Attorney hours are documented at 319, using hourly rates ranging from $530 to $945 per hour.   

The attorney with the lowest rate had the greatest number of hours, which suggests that work 

was allocated to a less senior (and expensive) attorney where possible.  The combined lodestar 

is $200,520.  The implied multiplier calculated is 2.79.   

$5,600 is allocated to EconOne Data Analytics at $250 per hour. They do not appear 

to be attorneys, and this may been better sought as a separate cost.  As a consultant, 

it seems unlikely that they worked on a contingent fee, thus a multiplier should not be applied to 

their fees. 

Counsel argue that a fee of one-third of the settlement fund is appropriate under the 

circumstances of this case, regardless of whether it results in a substantial multiplier to the 

lodestar fee.  Counsel are correct that a one-third fee is common, but while Lafitte recognized 

the considerations that support a percentage-of-the-recovery fee, it nonetheless endorsed use 

of the lodestar cross-check.  While this Court has substantial discretion in the matter, it is 

appropriate to review the implied multiplier to determine whether an adjustment is necessary 

“so as to bring the imputed multiplier within a justifiable range[.]”  (Lafitte, supra, 1 Cal.5th at 

505.)  Thus, the Court must consider how the factors supporting a multiplier apply in this case. 

 The case was investigated and filed, further information was exchanged, and it was 

settled at mediation.  Certainly, the Court is not criticizing counsel for efficiently reaching an 

acceptable result for the class.  But the fees in question come from funds otherwise awarded to 

the class, and therefore the Court has a fiduciary obligation toward the class. 

The record does not indicate that this case was particularly risky in the sense of involving 

a high-up front investment, a long time for payment, or a high risk of losing the whole case.  

The total number of hours spent in the case is about 320.  Thus, it did not involve turning away 

substantial amounts of other work or effectively risking the firm’s future on the result in the case.  

It was taken on a contingent fee basis, however.  

Informal discovery was taken. There was no formal motion practice.  A mediation was 

held, requiring substantial preparation and the mediation itself, as well as post-mediation 

settlement discussions. 

 A multiplier of 2.79 would be appropriate for a case involving extraordinary risk, an 

extraordinary result, or a combination of the two.  This case involves some of each, but not 

enough to justify the amount requested.  Nonetheless, some multiplier is appropriate. 
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 Based on all of these factors, the Court reduces the attorney’s fee to $400,000, which is 

still nearly a 2.0 multiplier.  The remainder will be distributed to the class. 

D. Discussion 

Plaintiffs have provided an extensive analysis of the factual and legal issues associated 
with the case and their effect on the likely liability.  The lack of objections and small number of 
opt outs provides some additional support for the conclusion that the settlement is fair, 
reasonable, and adequate. 

As to PAGA penalties, such penalties could be deeply discounted for a variety of 
reasons, even if plaintiff prevails.  Even so, the difference between the recovery for the wage 
claims, measured by the percentage of the realistic exposure for the wage claims (69% and 
53%), and the PAGA penalties measured in the same way (less than 1%), gives the Court some 
pause.  In this instance, however, the record indicates that defendant changed many of the 
policies at issue before the action was brought, that there is a substantial monetary award which 
in part serves the deterrent function of a penalty, and that defendant had some arguments of 
“good faith,” that would mitigate penalties.  Thus, the Court does not consider the “relatively 
meager” penalty to bar approval.   

 As to litigation costs, settlement administration costs, and the representative incentive 
payments, the Court now considers those issues. 

As to litigation costs, counsel request $15,729.95, which is less than the $20,000 
estimated at the time of preliminary approval.  While that does not in and of itself justify the 
expense, having reviewed counsel’s summary, the Court finds they are reasonable and 
approves them. 

The settlement administrator’s costs of $19,400 (compared to the $30,000 cap) are 
reasonable and are approved. 

 The representative plaintiffs request $7,500 each as an incentive payment. Criteria for 
evaluation of representative payments are discussed in Clark v. American Residential Services 
LLC (2009) 175 Cal.App.4th 785, 804-807.  Derek Baure spent at least 14 hours working on the 
case, while Laura Mooiman spent at least 16 hours.  They attest to potential stigma and inability 
to find similar work.  She runs a consulting business in which she charges from $200 to $500 
per hour, and says the work on this case represents lost business income.  She also believes 
that some former colleagues do not provide her with references or authorize her to use their 
published materials in her trainings.  Plaintiffs are entering into a broad general release, but do 
not attest that they actually had any personal claim with additional value. 

In this case, the number of hours spent on the matter by plaintiffs is relatively small in 
absolute terms, but not large relative to the total fund.  Neither took large risk, but there is some 
evidence that Ms. Mooiman suffered some additional cognizable harm.  Ms. Mooiman’s 
payment of $7,500 is approved.  Mr. Baure’s payment is reduced to $5,000. 

E. Conclusion 

Counsel are directed to prepare an order reflecting this tentative ruling and the 

other findings in the previously submitted proposed order, as well as a separate judgment.  
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The ultimate judgment must provide for amendment to reflect any amount paid to the cy pres 

recipient, pursuant to Code of Civil Procedure section 384, as well as for a compliance hearing 

after the settlement has been completely implemented.  Plaintiffs’ counsel are to obtain a 

compliance hearing date from the Department clerk, and are to submit a compliance statement 

one week before the compliance hearing date.  5% of the attorney’s fees are to be withheld by 

the claims administrator pending satisfactory compliance as found by the Court. 

 

  

 2.  TIME:  9:00   CASE#: MSC19-02092 
CASE NAME: MOOIMAN  VS.  ST. MARY'S COLLEGE 
HEARING ON MOTION FOR FINAL APPROVAL OF CLASS ACTION SETTLEMENT 
FILED BY LAURA MOOIMAN 
* TENTATIVE RULING: * 
 
See line 1. 
 

  

 3.  TIME:  9:00   CASE#: MSC20-01407 
CASE NAME: SHAW VS. BEVERAGES & MORE 
HEARING ON MOTION TO LIFT STAY 
FILED BY ASHLEY SHAW AND MARIO PARRA 
* TENTATIVE RULING: * 
 
 Plaintiffs’ Motion to Lift Stay is denied.  The parties’ requests for judicial notice are 

granted.  The basis for this ruling is as follows. 

 A. The Propriety Of This Motion. 

Plaintiffs’ first argument is that “case developments satisfy the Court’s conditions for 

lifting the stay.”  (Motion, p. 3, Part III-A.)  In the opposition memorandum, defendant counters 

that plaintiffs have not satisfied the conditions for lifting the stay.  (Opposition, pp. 5-6, 

Part III-A.)  Both arguments are based on a mistaken premise. 

The Court previously stayed this action until one of the following developments occurs: 

 The Paez action, Paez v. Beverages & More, Inc., Los Angeles Superior Court 
No. 19-STCV-30950, is finally resolved by judgment, settlement, or otherwise. 
 

 The coordination motion judge or, if plaintiffs’ petition is granted the coordination 
trial judge, issues an order that the stay is lifted in whole or in part.  The present 
stay is expressly made without prejudice to any such termination or modification. 
  

 The Court enters a further order upon the noticed motion of either side. 
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The Court did not impose any conditions on a motion to lift the stay, and so will consider 

plaintiffs’ pending motion on the merits. 

 B. Preclusive Effect. 

 In the opening memorandum, the heading for plaintiffs’ remaining arguments is phrased 

as follows: “the rule of exclusive concurrent jurisdiction does not preclude lifting the stay.”  

(Motion, p. 4, lines 1-2.)  The Court agrees with plaintiffs that application of the rule is 

discretionary.  The question is whether the Court should exercise its discretion to apply the rule 

in the case at bar. 

 C. Public Policy Considerations. 

 Plaintiffs argue that public policy considerations weigh in favor of declining to apply the 

rule of exclusive concurrent jurisdiction in the case at bar.  The Court finds that this argument 

lacks merit. 

  C-1. The Strength of Plaintiffs’ Case. 

 Plaintiffs first argue that the Court should could consider their “strong case” against 

defendant, including the fact that plaintiffs would make “excellent witnesses.”  (Motion, p. 5, lines 

6-12.)  The Court finds this argument unpersuasive, because plaintiffs base the argument on the 

allegations of their complaint, and not on evidence.  Further, plaintiffs have not provided the 

Court with a basis for comparing the strength of their case against the strength of the case that 

will be presented in the Paez action. 

  C-2. Plaintiffs’ Counsel. 

 Plaintiffs also argue that the Court should consider the expertise of plaintiffs’ counsel, 

and the fact that counsel in the Paez action might not settle the subject PAGA claims for an 

appropriate amount.  Again, however, plaintiffs have not provided the Court with a basis for 

comparing the qualifications of their counsel with the qualifications of counsel in the Paez action.  

Further, the judge who denied coordination considered and discounted plaintiffs’ concern about 

settlement, stating as follows: 

[A]lthough Petitioners contend that absent coordination, a reverse auction may 

result, there is nothing in this record to suggest such an event will occur.  

Counsel in Paez are well-known and vigorous advocates for workers’ rights.  It is 

beyond cavil that they will be effective advocates for the aggrieved employees 

they represent. 

(Defendant’s RJN, Exh. 1, p. 4.) 

  C-3. Significant Impairment. 

 Plaintiffs next argue as follows: 

As a matter of policy, the Court should not apply the rule of exclusive concurrent 

jurisdiction where doing so “would … significantly impair PAGA’s enforcement 
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mechanism, which permits the state to act through more than one employee with 

respect to a PAGA claim against a particular employer.”  Julian v. Glenair, Inc. 

(2017) 17 Cal. App. 5th 853, 873, as modified on denial of reh’g. 

(Motion, pp. 5:16–6:2.)  This argument is based on an abbreviated quote from the Julian 

decision, which addressed a petition to compel arbitration and not the rule of exclusive 

concurrent jurisdiction.  The full quote from the Julian decision reads as follows: 

We thus reject Glenair's contention that the Rojas action and respondents' action 

represent the same dispute, for purposes of determining whether the arbitration 

agreement constituted an enforceable postdispute agreement.  Specifically, we 

reject the contention that once the Rojas plaintiff was authorized to assert a 

PAGA claim, the arbitration agreement barred all other employees not so 

authorized—including respondents—from initiating PAGA actions, even though 

they were not then designated as the state's agents to assert any specific claim.  

To accept Glenair's position would be to significantly impair PAGA's enforcement 

mechanism, which permits the state to act through more than one employee with 

respect to a PAGA claim against a particular employer.  In sum, the trial court did 

not err in denying Glenair's petition to compel arbitration. 

(Julian v. Glenair, Inc. (2017) 17 Cal.App.5th 853, 873 [emphasis added].) 

The Court finds that, while PAGA claims may sometimes be enforced through multiple 

overlapping lawsuits, it does not logically follow that limiting enforcement to a single lawsuit 

constitutes impairment.  The judge who denied coordination found that the Paez action actually 

constituted a better enforcement mechanism than the case at bar, because the claims in Paez 

are broader: 

Paez is broader in scope.  Unlike Shaw, which is based solely on the 

Two-Person Policy, the Paez First Amended Complaint makes a slew of 

allegations apart from the Two-Person Policy.  For example …   

The Court also notes that there is a pending motion for leave to file a Second 

Amended Complaint in Paez that seeks to add even more allegations …  

(Defendant’s RJN, Exh. 1, p. 3.) 

  C-4. Considerations Supporting Application of the Rule. 

 With one exception, plaintiffs do not address the policy considerations supporting 

application of the rule of exclusive concurrent jurisdiction.  Thus, plaintiffs do not dispute that it 

would be inefficient for the same PAGA claims to be litigated simultaneously in two courts, etc. 

 The one exception concerns the risk of conflicting rulings.  Plaintiffs argue that lifting the 

stay in the case at bar will not pose such a risk given the doctrine of res judicata. 

Assuming for purposes of argument that plaintiffs are correct, this consideration only 

emphasizes the inefficiency of allowing the two actions to proceed simultaneously.  All work 
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done in this action would be rendered moot by res judicata if, as appears likely right now, the 

same claims in the Paez action are decided first. 

Further, complicated and subtle issues can arise when attempting to apply the doctrine 

of res judicata.  The Court has some concern, for example, about the application of claim 

preclusion to the Paez action, should this action be tried first, given that the scope of the claims 

currently alleged in the Paez action is much broader than the scope of the claims currently 

alleged in this action.  Such issues would be obviated by maintaining the stay in this action. 

Moreover, in denying the motion to intervene in Paez, the Los Angeles Superior Court 

left the door ajar to a subsequent showing that a subsequent settlement could be inadequate 

and justify intervention: 

Even if Proposed Intervenors had a substantial interest in this action, 

their claimed interest would not be impaired or impeded by denying intervention.  

They raise the possibility of a settlement or the motion for summary judgment as 

a possible impairment of their interests.  But any claim that interests are impaired 

remains conjecture.  Further, summary judgment was denied, as discussed infra. 

(Order denying intervention, RJN, Ex. 2, p. 9 [emphasis added].)  If the Paez counsel enter into 

a settlement that appears to be grossly inadequate to protect the State’s interest, this would no 

longer be “conjecture,” and presumably the Paez court would reexamine the issue upon a 

proper showing. 

D. Conclusion. 

 The Court finds the denial of plaintiffs’ petition for coordination somewhat surprising.  
For that reason, the Court has considered plaintiffs’ current motion to lift the stay carefully, and 
with an open mind.  The Court nevertheless concludes that the considerations supporting 
application of the rule of exclusive concurrent jurisdiction outweigh the considerations 
supporting a lifting of the stay.  Accordingly, plaintiffs’ motion is denied. 

 

  

 4.  TIME:  9:00   CASE#: MSC20-01426 
CASE NAME: ROIC PINOLE VISTA VS. SANDERS 
HEARING ON MOTION FOR LEAVE TO FILE CROSS-COMPLAINT 
FILED BY TASHAWN SANDERS, CLIFTON SANDERS 
* TENTATIVE RULING: * 
 
Before the Court is a motion by defendants for leave to file a cross-complaint. For the reasons 
set forth, the motion is granted. 

Case Background 

Plaintiff ROIC Pinole Vista, LLC ("ROIC") owns a commercial shopping center in Pinole 

("Pinole Center"). Defendants are tenants who operate a UPS Store in the Pinole Center. 
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On July 27, 2020, ROIC sued defendants for breach of their lease based on nonpayment of 

rent. The complaint attaches a copy of the lease as Exhibit A ("Pinole Lease").  

Defendants filed their answer to the complaint in August 2020. Defendants now seek leave to 

file a cross-complaint based on Plaintiff's alleged breach of the Pinole Lease in November 2020 

when ROIC entered into a lease with a third party to operate a UPS Store at a property within 

five miles of Defendants' store in the Pinole Center. The proposed cross-complaint explicitly 

relies on the Pinole Lease attached as Exhibit A to the complaint as the basis for the claims in 

the cross-complaint. (See Prop. Cross-Compl. ¶¶ 5, 9, 10, 13, 16, 19, 23, 26.) 

Plaintiff opposes the motion in part on the ground that the claims Defendants seek to allege are 

based on a misreading of the radius provision, which prohibits the tenant, not the landlord, from 

operating another similar store within a five-mile radius of the Pinole Center. Plaintiff also 

contends Defendants have not explained their delay in filing the motion. 

Governing Law and Analysis 

A. Compulsory and Permissive Cross-Complaints 

 

Code of Civil Procedure § 426.50 provides that "[a] party who fails to plead a cause of action 

subject to the requirements of this article  . . . may apply to the court for leave . . . to file a 

cross-complaint, to assert such cause at any time during the course of the action." (Code Civ. 

Proc. § 426.50.) Code of Civil Procedure § 426.50 applies to a compulsory cross-complaint 

alleging claims related to those alleged in the complaint and which must be filed at the same 

time as the answer. (Silver Orgs. v. Frank (1990) 217 Cal. App. 3d 94, 97 [reversing denial of 

motion for leave to file compulsory cross-complaint]; Crocker Nat. Bank v. Emerald (1990) 221 

Cal.App.3d 852, 863-64 [affirming trial court's denial of leave to file a cross-complaint in part 

because two proposed causes of action were not compulsory cross-complaints].)  

If the related claim in the proposed cross-complaint is based on events that occurred after the 

answer is served, the proposed cross-complaint is considered a permissive cross-complaint and 

is subject to filing in the Court's discretion under Code of Civil Procedure § 428.50(c). (ZF Micro 

Devices, Inc. v. TAT Capital Partners, Ltd. (2016) 5 Cal.App.5th 69, 81 ["[I]n order for a cross-

complaint to be compulsory, the related cause of action must have existed when the answer 

was served. (§ 426.30(a).) If it was not, the failure to assert it is not a bar under the statute."]; 
Crocker Nat. Bank v. Emerald, supra, 221 Cal.App.3d at 864.) "Permission to file a permissive 

cross-complaint is solely within the trial court's discretion. [Citations omitted.]" (Crocker Nat. 

Bank v. Emerald, supra, 221 Cal.App.3d at 864.)  

B. Defendants' Proposed Permissive Cross-Complaint 

 

Defendants allege a violation of the Pinole Lease that arose after they served their answer. 

(Memo. ISO Mot. p. 3, ll. 17-21; Prop. Cross-Compl. ¶ 11.) It is therefore within the Court's 

discretion under Code of Civil Procedure § 428.50(c) whether to permit their permissive cross-

complaint to be filed.  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   39 
HEARING DATE:   06/10/21 

 
 

- 11 - 

ROIC points out that the radius restriction in the Pinole Lease precludes the tenant from 

operating a same or similar business within the five-mile radius but does not prohibit ROIC as 

landlord from leasing space to a same or similar business within that radius. (Compl. Exh. A, 

Sections 2.1 and 15.4.) Though the provisions ROIC cites may mean that Defendants' breach of 

contract cause of action may be subject to demurrer, Defendants have also alleged multiple 

other causes of action in their proposed cross-complaint.  

Defendants allege a claim for breach of the implied covenant of good faith and fair dealing which 

provides "that 'neither party will do anything which will injure the right of the other to receive the 

benefits of the agreement.' [Citations, internal omitted.]" (Wolf v. Walt Disney Pictures & 

Television (2008) 162 Cal.App.4th 1107, 1120 [quoting Kransco v. American Empire Surplus 

Lines Ins. Co. (2000) 23 Cal.4th 390, 400].) The covenant "finds particular application in 

situations where one party is invested with a discretionary power affecting the rights of another. 

Such power must be exercised in good faith. [Citations omitted.]" (Carma Developers (Cal.), Inc. 

v. Marathon Dev. Cal., Inc. (1992) 2 Cal.4th 342, 372.) They allege a claim under the Unfair 

Competition Law, Business & Professions Code § 17200, et seq., which "prohibits unfair 

competition, including unlawful, unfair, and fraudulent business acts. The UCL covers a wide 

range of conduct. It embraces 'anything that can properly be called a business practice and that 

at the same time is forbidden by law.'  [Citations and internal quotations omitted.]" (Korea 

Supply Co. v. Lockheed Martin Corp. (2003) 29 Cal.4th 1134, 1143.)  

In the context of motions for leave to file an amended pleading, when a party opposing the 

motion asserts that the amended pleading is subject to demurrer or otherwise substantively 

defective, courts have found that the "better course" is for a court to allow an amended pleading 

to be filed and to address deficiencies in the pleading through the process of a demurrer or 

motion for judgment on the pleadings. (Atkinson v. Elk Corp. (2003) 109 Cal.App.4th 739, 760-

761; Kittredge Sports Co. v. Superior Court (1989) 213 Cal.App.3d 1045, 1048.)  The Court also 

finds no undue delay in Defendants' filing the motion, nor has Plaintiff alleged any prejudice from 

the few months between the date the claim allegedly arose in November 2020 and the date the 

motion was filed in April 2021. The Court in its discretion therefore grants Defendants leave to 

file the proposed cross-complaint. 

 

  

 5.  TIME:  9:00   CASE#: MSC20-02154 
CASE NAME: SAN RAMON OWNER, LLC  VS.  PROWEST PCM, INC. 
HEARING ON APPLICATION FOR ADMISSION TO APPEAR PRO HAC VICE 
(Atty. Kelsey Machado)  /  FILED BY PLAINTIFF 
* TENTATIVE RULING: * 
 
Granted. 
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 6.  TIME:  9:00   CASE#: MSC20-02330 
CASE NAME: ROZENBERG VS. EVANGELISTA 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY RICHARD C. EVANGELISTA DDS, INC. 
* TENTATIVE RULING: * 
 
Hearing continued by stipulation of the parties to August 12, 2021 at 9 a.m. 
 

  

 7.  TIME:  9:00   CASE#: MSC21-00154 
CASE NAME: MEDINA VS. BIO-RAD 
HEARING ON PETITION TO COMPEL ARBITRATION 
FILED BY BIO-RAD LABORATORIES, INC., et al. 
* TENTATIVE RULING: * 
 
Hearing continued by stipulation of the parties to August 5, 2021 at 9 a.m. 
 

  

 8.  TIME:  9:00   CASE#: MSC21-00506 
CASE NAME: MONTEITH  VS.  99 CENTS ONLY STORES 
HEARING ON MOTION TO STRIKE 
FILED BY 99 CENTS ONLY STORES LLC 
* TENTATIVE RULING: * 
 
The motion to strike is granted and the request for sanctions in the amount of $1,052 is granted.  
Plaintiff has filed no opposition.   
 
The complaint contains no allegations to support the claim for punitive damages.  The moving 
papers document that defendant made the required effort to meet and confer about the issue 
before filing the motion to strike, but plaintiff’s counsel never responded. 

 

 

 


